THL'S OPI NI ON WAS NOT__WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.
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UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte NATHAN HOYT FAULKNER
and
RONALD D. NORDENBROCK

Appeal No. 95-3444
Appl i cation 08/ 037, 304!

ON BRI EF

Bef ore CALVERT, STAAB and McQUADE, Adm nistrative Patent Judges.

CALVERT, Adninistrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 1 to
21, all the clains in the application. Caim1l is illustrative
of the subject matter in issue:

1. A busway joint for connecting at |east two busbars
having a predefined thickness, the joint conprising:

1 Application for patent filed March 25, 1993.
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at | east two substantially rectangul ar insulators each
defining at least a first opening and fabricated froma
pul ltruded [sic: pultruded] insulating material;

at | east one conductive connector plate having materi al
press forned to define at | east a second opening, a portion of
the material fromthe second opening being press fornmed into a
tab extending at substantially 90 degrees fromthe plate adjacent
the second opening for a distance | ess than the predeterm ned
t hi ckness!? and greater than 50 percent of the thickness; and

at | east one fastener disposed within the first and second
openi ngs, where the connector plate is |ocated between the
insulators and the fastener is configured to force the insulators
into contact wwth the connector plate and the busbars.

The references relied upon by the exam ner in the final

rejection are:

Wei mer et al. (Weiner) 3,183, 298 May 11, 1965
Jor gensen 3,647,937 Mar. 7, 1972
Cook 4,146, 285 Mar. 27, 1979
Slicer et al. (Slicer) 4,705, 334 Nov. 10, 1987
Beberman et al. (Bebernman) 4,842,533 Jun. 27, 1989
Gagnon et al. (Gagnon) 4, 886, 940 Dec. 12, 1989

Clains 1 to 21 stand rejected as unpatentabl e under
35 U.S.C. 8 103 over the follow ng conbinati ons of references:
(1) dainms 1 to 5 8 to 11, 14 to 16 and 19, Gagnon in view of
Beber man;
(2) dainms 6, 12, 17 and 20, Gagnon in view of Beberman and

ei ther of Weinmer, Cook or Slicer;

2 The expression “the predeterm ned thickness” has no
antecedent basis. In the interest of avoiding pieceneal
appellate review, we will construe it as “the predefined
t hi ckness,” but claim 1l and the other independent clainms should
be appropriately corrected to renove this inconsistency.
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(3) dainms 7, 13, 18 and 21, Gagnon in view of Bebernman and
Jor gensen.

Wth regard to claim 1, appellants do not contend that
Gagnon does not disclose any of the recited structure, except
t hat :

(I') I'nsulators 13 of Gagnon are not “fabricated froma pulltruded
[sic] insulating material;” and

(I'l) Gagnon does not disclose plate 11 or 12 as having “a tab
extending . . . 50 percent of the thickness.”

First considering contention (I1), the exam ner takes the
position that it would have been obvious to one of ordinary skil
inthe art to enploy the clained tabs with the Gagnon plates 11
12 in view of Beberman’s disclosure of a busway joint having
pl ates 33 to 38 spaced by neans of depressions 39 stanped in the
plates to yield recesses 33b and projections 33a surroundi ng the
openi ngs for fastener 64 (colum 2, line 55 to colum 3, line 5).
In response to the examner’s identification of recess 33 as a
tab on page 4 of her answer, appellants argue on page 3 of their
reply brief that this is not a “reasonable interpretation of the
el ements in accordance with their dictionary definitions.
Specifically, a 90 degree spacer tab is not a recess.” The

exam ner responds in the first supplenental answer (Paper No. 12)
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that “recess 33b [of Bebernan] can be conpared to a tab,” and the
Beberman tab extends at substantially 90 degrees fromplate 33.
W w il not sustain this rejection, for even if Gagnon were
nodi fied in view of Bebernman as proposed by the exam ner, we do
not consider that the resulting structure would contain tabs as
recited in claiml1l. |In the first place, we do not believe that
the projections and recesses 33a and 33b of Beberman nay be
construed as “tabs.” In general, words in a claimwll| be given
their ordinary and accustoned neaning, unless it appears that the

inventor used themdifferently, Envirotech Corp. v. Al George,

Inc., 730 F.2d 753, 759, 221 USPQ 473, 477 (Fed. Cr. 1984), and

aclaimwll be given its broadest reasonable interpretation,

consistent wwth the specification. |In re Prater, 415 F.2d 1393,
1404, 162 USPQ 541, 550 (CCPA 1969). The dictionary® contains a
| arge nunber of definitions of the word “tab;” consistent with
appel l ants’ specification, and as normally applied in a
structural sense, we consider that “tab” connotes a cantil evered
menber extending froma surface, such as “a projection froma
card used as an aid in filing” or an “appendage,” both of which

are dictionary definitions, or such as the tabs 22 shown in the

3 Webster’'s Third New International Dictionary (1971).

-4-



Appeal No. 95-3444
Appl i cation 08/ 037, 304

patent* attached to appellants’ brief. On the other hand, we do
not find any dictionary definition of “tab” which would enconpass
a depression, nor do we consider that, given its ordinary and
accust onmed neani ng, “tab” would include the projections and/or
recesses 33a and 33b discl osed by Beber man.

Secondly, even if the Beberman recesses m ght be construed as
“tabs,” they are not “press formed” from“a portion of the
material fromthe second opening,” as recited in claiml. Wile
this claimlanguage is sonmewhat inartfully drafted, it is evident
that when read in light of the disclosure at page 25, lines 24 to
30 of appellants’ specification, this |anguage is intended to nean
that the tab is formed fromsonme of the material that would
ot herwi se be renoved in formng the second opening. Although it
is certainly true that in the Beberman plates 33 to 38 the hole
for the bolt 64 and the depression 33b are both fornmed fromthe
mat eri al which constitutes the plate, as the exam ner indicates on
page 4 of her answer, the recess (“tab”) of Bebernan is not press
formed from*©“a portion of the material fromthe second opening”
(enphasi s added), as clained, but rather the recess is forned from

a portion of the material that surrounds the second opening.

4 Patent No. 5,072, 848
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Accordi ngly, since the conbination of Gagnon and Beber man
woul d not result in, or render obvious, a busway joint having
tabs as recited in claiml, the rejection of that claimw | not
be sustai ned.

The ot her independent clains, clains 8 14 and 19, also
recite tabs in essentially the same manner as claim 11, and the
additional references applied in the rejections of dependent
claims 6, 7, 12, 13, 17, 18, 20 and 21 do not supply the
deficiencies noted with regard to the conbi nati on of Gagnon and
Beberman. Therefore, the rejections of clains 2 to 21 will also
not be sustai ned.

In view of the foregoing, it is unnecessary to consider
appel l ants’ contention (1) concerning the “pulltruded [sic]”
[imtation.

Concl usi on

The exam ner’s decision to reject clains 1 to 21 is

reversed

REVERSED

| AN A. CALVERT
Adm ni strative Patent Judge

LAWRENCE J. STAAB
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
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JOHN P. McQUADE
Adm ni strative Patent Judge
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